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The petitions for re-hearing filed in this case, and the

brief filed by the amici curiae do not seriously question the

correctness of the conclusion reached by this court, that

the decree appealed from should be affirmed.

The petitions and brief question the correctness of the

ground upon which the derision of the court rests. At

pages 6 and 7 of the supplemental petition for rehearing,

counsel for appellants say

:

"The question involved in this case and which has

been passed upon by the court is one of transcendent im-



portanoe to the people of Alaska. It does not affect the

fishing industry alone. As is well known, nearly all of the

settlements of Alaska are placed along the narrow rim of

seashore. Many of these improvements are upon the tide

lands, which, in the tortuous inlets, are very considerable

in extent, since the tide rises to great heights. It is of the

first importance that this court, by its decision in this

case, definitely determine whether these lands are the sub-

ject of entry, or whether any valid possessory title has

been or can be acquired therein."

At page 2 in the petition for rehearing of counsel who

are amici curiae, it is said :

"If the decision is to stand, its effect will certainly be

far-reaching. It is well known that the Alaskan fishing

industry is an enormous one. It is not, perhaps, equally

well known, but it is the fact, that to the method all but

universally followed in catching these fish, the use of the

tide lands for the drawing of the seines is absolutely essen-

tial. To declare that a person who has used or is using

these lands for that purpose is in possession of the lands,

and under section 8 of the act of 1S84 cannot be disturbed

in such possession, is to restrict the right of fishery to the

fortunate few, and, under the guise of upholding a right

to land, is to invest in these few the exclusive ownership

of the millions of fish that come and go in the waters that

flow over these lands. We ask that before a principle of

such vital importance is finally laid down,—a principle

which, as we have said, has not even been argued at all

before this court,—an opportunity be given for its dis-

cussion."

The argument of the amici curiae is

:

1. That the word "lands" in all legislation of the

United States, excludes tide lands, because it is settled

that while the United States has the power of disposing

of tide lands in a territory, congress has never by general

laws undertaken to make a disposition of them.

2. That the decision filed in the case at bar construes



the act of 18S4 as contemplating congressional action pro-

viding for the disposition of the title to tide lands, and is

therefore erroneous.

3. That the right of fishery is a common right in the

water, of equal rank with the right <>f navigation. That

one who has prepared fishing grounds so that seines can

he drawn over them, and who has for years maintained

such grounds in a condition to be fished, is not entitled to

the protection of the court to prevent the seizure of those

grounds by a rival, because protection involves either con-

ceding to him a title in tide lands in the territory which

he cannot have, or a denial to his rival of a right which

belongs to all in common.

We submit that the construction which counsel have

placed upon the opinion of this court is erroneous, and

their argument unsound.

We understand that the rehearing was granted be-

cause the able counsel for appellant, and the equally able

counsel who are acting as amid curiae, in their petition

for rehearing, urged upon the court that the decision of

this court and that of the Supreme Court of California

were diametrically opposed upon the same question; that

the decision of this court was upon a ground different

from that taken by the District Court in the case at bar,

and one not. discussed in the briefs on appeal.

The first question which presents itself is, "What did

this court decide?" It did not decide that the act of Con-

gress entitled "An Act providing civil government for

Alaska" (23 Stats., 24 i, provided for the acquisition of

title to tide lands, nor did this court decide that by the

act Congress undertook to prescribe any method for the

disposition of public lands. In the opinion filed in the

case at bar, this court said

:



"This case involves no question of purchase or entry,

and concerns only the right of occupancy and use of cer-

tain lauds of the United States, including a small strip

of tide-land, as against a similarly asserted right on the

part of third persons, which occupancy and use in no man-

ner interferes with the right of navigation of the public

waters."

Congress, by the act of 1884, was not providing for

the disposition of the public domain. Congress was pro-

viding a civil government for Alaska. That government

was to operate upon the rights of every one in all lands

and waters within the limits of the district. The law did

not provide for the protection of the possession of lands

by persons who might acquire possession or make claim

thereto in the future. It only provided "That the Indians

or other persons in said District shall not be disturbed in

the possession of any lands actually in their use or occu-

pation or now claimed by them." The argument that the

word "lands" in the act of 1884 excludes tide lands be-

cause tide lands are not lauds held for disposition by the

government, is, we submit, fallacious. The act of 1884

did not attempt to deal with the disposition of the title to

the soil, except in the case of mining claims. It only pro-

vided that the civil government established should not dis-

turb the status quo of any Indian or other person in re-

spect to any land actually in his use or occupation or then

claimed by him. The words "any lands" in the act are

not, therefore, to be read in the light of the legislation on

the subject of the disposition of the public domain; they

are to be interpreted as an act providing for a civil gov-

ernment of an unorganized territory. When, therefore,

Congress said that the Indians or other persons in said

District shall not be disturbed in the possession of any

lands actually in their use or occupation or now claimed

by them, why shall it be said that Congress intended that



an additional proviso which it did not express should be

implied, namely, "Provided, that such lands are not cov-

ered and uncovered by the waters of a navigable body of

water?"

Again, section 8 of the act of 18S4 provided

:

"But nothing contained in this act shall be con-

strued to put in force in said District the general land

laws of the United States."

Inasmuch as it is contended by appellants that tide

lands are not lands within the meaning of the general

land laws of the United States, and inasmuch as the act

of 18S4 expressly excluded Alaska from the operation of

the general land laws of the United States, we submit that

there is no sound reason for giving to the words "any

lands" used in the act of 1884, an interpretation opposed

to the plain meaning of the words, and derived from laws

which Congress in the act expressly declared should not

be in force in the District. We submit, therefore, that the

words "any lands" in the act of 1884 are to be interpreted

as though the act of 1884 was an original act, and there

is neither necessity nor reason for resorting to the de-

cisions construing statutes enacted by Congress for the

disposition of the public domain. It is a matter which

this court will take judicial notice of, that in the territo-

ries on the Pacific Coast large areas of land lying below

the line of ordinary high tide of navigable waters have

been occupied by persons engaged in manufacture, trade

and commerce, and that upon the admission of the terri-

tories into the Union as states, the new states provided

methods for the disposal of such tide lands, in many in-

stances giving a preference right of purchase to the persons

in possession of such tide lands who had erected improve-

ments thereon. It is not improbable that in the case of

x\laska history will repeat itself, and that should Alaska
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ever become a state it will enact laws providing for the

disposition of its tide lands, and will grant to persons in

possession of improvements situated upon those tide lands

a prior right to purchase them. The United States, by the

act of 1884, certainly intended to protect the Indians or

other persons then in the District of Alaska in the posses-

sion of lands actually in their use or occupation or then

claimed by them. If it had been the intention of Con-

gress to limit the protection of such possession to lands

which constituted the public domain of the United States,

Congress was certainly unfortunate in the language used

to express that intention. After providing for a land of-

fice in the District, and extending to the District the laws

of the United States relating to mining claims, Congress

provided by the proviso in the act that the Indians or

other persons in the District should not be disturbed in

the possession of "any lands actually in their use or occu-

pation or now claimed by them." If the proviso was in-

tended to protect the Indians or other persons in their pos-

session, use,- occupation of or claim to mineral lands only,

Congress would certainly have used the words "such min-

ing claims." If it had been the intention of Congress to

protect the Indians or other persons in the possession of

such lands only as constituted a part of the public do-

main, and to exclude from that protection tide lands, Con-

gress would not have used the expression "any lands" and

then have provided that the general land laws of the

United States should not be in force in the District. In

other words, Congress would not have made use of an ex-

pression sufficiently broad to include "tide lands," and

then intend the courts to interpret that expression by the

interpretation given to the word "lands" in laws which

Congress expressly provided should not be in force in the

District of Alaska.



The decisions of the Supreme Court of the United

States in interpreting the word "slate" are applicable to

this point.

Geofroy vs. Biggs, 133 U. S. 258, 268.

Talbott vs. Silver Bow County, 139 U. S. 438, 444.

It is recognized by counsel on the other side that the

use of the tide lands is necessary for the drawing of the

seines and nets. It is to be borne in mind that in 1884

Congress knew much more about Alaska than at the time

Alaska was purchased, and it is to be presumed that Con-

gress, when it first provided for a civil government in the

territory, was, in the language of this court, "disposed to

protect its few inhabitants in the possession of lands, of

whatever character, by means of which they eked out their

hard and precarious existence. The fact that at that time

the Indians and other occupants of the country largely

made their living by fishing, was no doubt well known to

the legislative branch of the government, as well as the

fact that that business, if conducted on any substantial

scale, necessitated the use of parts of the tide flats in the

putting out and hauling in of the necessary seines.

"Congress saw proper to protect, by its act of 1884,

the possession and use by those Indians and other per-

sons, of any and all lands in Alaska against intrusion by
third persons, and so far has never deemed it wise to other-

wise provide. That legislation was sufficient authority, in

our opinion, for the decree of the court below, securing

complaints in the use and possession of land which the

evidence shows and the court found was held and main-

tained at the time of their disturbance therein, by the de-

fendants, and for years theretofore had been so held and
maintained."

We submit that the act of 1884 simply put in the form

of a statute the right to protection of the possession, use
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and occupation of land which the court would give without

a statute. In other words, Congress did not intend that

by reason of the establishment of a civil government in

Alaska any Indian or other person then in Alaska should

be disturbed in the possession of any land, although Con-

gress might never provide for the acquisition of title to

such lands. On the other hand, Congress, by specifically

enacting that the general land laws of the United States

should not be in force in the District, placed tide lands

and other lands not mineral in their character, upon the

same footing, so far as acquiring title to them was con-

cerned, and so far as concerned protecting parties then

in possession or in the use or occupation of them or laying

claim to them. There could be no more reason for pro-

tecting a person in Alaska at the time of the enactment

of the act of 1884 in the possession of upland, when Con-

gress had specifically refused to put in force in Alaska any

law for the acquisition of title thereto, than for protecting

such person in the possession of tide land. No person

could acquire title to either kind of land. If, then, a per-

son was entitled to be protected in his possession of up-

land, it also follows that he was equally entitled to be pro-

tected in his possession of tide land.

In Carroll v. Price, 81 Fed. 137,

after quoting the provision of the act of 1884 in reference

to protecting the possession of Indians or other persons,

the court said

:

"Under this provision all persons who are in the ac-

tual use and occupancy of tracts of public land in this

District, or who had laid claim to such tracts or pieces of

land at the time this law was enacted, are protected

against intrusion, and their possession cannot be dis-

turbed. * * * The court therefore charges you that

the United States hold paramount title to tide lands in

this territory, and where the right of navigation is not



impaired, rights of possession by citizens of the United

States to such tide hinds will be determined by the same
rules of law as govern similar rights on tlie uplands; and
this court will apply to the tide lands the rules that Amer-

ican citizens may occupy, possess, use and improve the

same, subject, however, to the paramount right of free

navigation ; and that a prior possession icill determine the

prior right until 'future legislation by Congress' as to up-

lands, or until the ultimate sovereign, whether state or

federal, having title to tide lands, shall otherwise provide

in relation thereto."

In Moloney v. Adsit, 175 U. S. 281,

the Supreme Court of the United States, having before it

a case from Alaska, said

:

''The same view of the nature of the title to a lot in

a townsite in Alaska under these acts of Congress, was
expressed by the District Court of the United States for

the District of Alaska in the case of Carroll v. Price, 81

Fed., 137. As, then, the only kind of estate that could be

held was that of possession, it was sufficient for the plain-

tiff to allege that his was of that nature."

The right of possession of tide lands is one upon which

the right to acquire title may depend. In case the United

States, or Alaska should it ever become a state, should

adopt the policy which has been adopted in Oregon, Wash-

ington and California, of disposing of the tide lands, there

must then, of necessity, be a right to resort to the courts

to protect the occupant of tide lands in that possession.

In H'es* Coast Imp. Co. v. ^Yinsor, 8 Wash. 490,

an upland owner instituted an action to restrain an al-

leged improver of tide lands from driving piles upon the

tide lands in front of the upland. At page 194 the court

said:

"It is no doubt true, as contended by appellants, thai
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the question of who shall have the right to purchase, and
other matters of that kind, hefore they can be finally de-

termined, should be acted upon by the board authorized

by the legislature, and that as to the final rights of the

parties to controversies of this kind, the courts will have

no jurisdiction until action has been had by said board.

But it does not follow that during the time intervening

between the granting of the right by the legislature and
the doing of such acts under said law as will give such

board jurisdiction to determine as to the rights of the par-

ties, the courts have no jurisdiction to protect the enjoy-

ment of the situation which the legislature fairly contem-

plated should be maintained until such time as such board

should have taken action.

"There being no person who could acquire any right

as against the respondent to occupy the location until af-

ter the action of such board, it must follow that, it is en-

titled to protection in its right of possession. * * *

If the courts should hold that the upland owner had no
right to prevent one having no claim whatever from squat-

ting upon tide lands in his front, we should have such a

state of facts existing as would tend greatly to the preju-

dice of the public interests. The delays of the law are such

that it may be years before it will be finally determined

as to the right to acquire ownership under the state, and
if during all that time the possession of such tide lands is

to be the subject of an uncontrollable scramble between
those claiming no right whatever thereto, a most objec-

tionable state of affairs will be inaugurated. In our opin-

ion, the courts arc not obliged to .sit idly by and allow the

unrestrained cupidity and passions of trespassers, in

which might will he the all-powerful factor, to hare full

play. The courts, by retaining matters in statu quo, will

in no manner interfere with the rightful jurisdiction on
the part of the proper authorities as to the possession and
ownership of the tide lands of the state."

We submit, therefore, that inasmuch as by the act of

1884 Congress expressly refused to provide a method for

the acquisition of title to any of the public domain other
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than mineral claims, and at the same time extended pro-

tection to Indians and oilier persons then in Alaska as to

"any lands" in their possession, use or occupation, or to

which they laid claim, and inasmuch as the courts of

Alaska have held that such person was entitled to protec-

tion in the upland, and also in the possession of the tide

land, it is too late to now read out of the act of 18S4 the

protection of the possession of "tide lands" on the theory

that they are not "lands" contemplated in the acts of Con-

gress.

II.

It is contended by counsel for appellants and counsel

who are amici curiae, that the right of fishery is on the

same plane with that of navigation.

We submit that this proposition is not correct. If

Alaska should become a state, the United States would

still exercise the paramount right to control navigation.

The state would exercise the right to regulate the fisheries.

The state could enact a law which would restrict the right

of fishery to citizens of Alaska, but the state could not

enact a law which would deny the right of navigation to

citizens of states other than Alaska. So long as the state

regulation of the right of fishery does not interfere with

the paramount right of navigation, the state can restrict

the privilege of exercising the right of fishery to its own
citizens. The right of fishery is a property right, and not

a right which one possesses as a citizen of the United

States. The United States, while they hold country as a

territory, have all powers both of national and municipal

government.

Schively v. Bolby, 152 U. S. 1, 58.

We submit, therefore, that the United States, during

the existence of the territory, has the same right to regu-
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late the right of fishery as a state has to regulate such

right after the territory has become a state.

Manchester v. Mass., 139 U. S. 240.

McCrcady v. Virginia, 94 U. S. 391.

Eolyolce Co. v. Lyman, 15 Wall. 500.

Wharton v. Wise, 153 U. S. 155.

It is immaterial that the United States has not un-

dertaken to regulate the right of fishery in express terms.

It has undertaken to protect persons, residents of Alaska

at the time of the passage of the act of 1884, in the posses-

sion, use and occupation of any lands, and in their claims

to any lands. If the use of any lands gave to such person

a right to prepare lands for the purpose of fishing thereon,

such right is entitled to protection from disturbance by

any other person.

III.

Counsel for appellants contend that "the use of tide

lands for fishing purposes is only the exercise of a com-

mon right, and cannot be said to constitute 'possession' of

such lands."

Possession of lands may be shown by entirely differ-

ent acts. If the person claiming possession makes the

only use of the lands which can be made of them, cer-

tainly such use constitute^ a possession of those lands.

The planting of oysters on tide lands would certainly be

an act showing the possession of the owner of the oyster

bed. We do not presume any one would deny that a per-

son who plants an acre of upland with corn is in possession

of that acre; neither do we presume it would be disputed

that a person who plants an acre of tide land with oysters

would be said to be in possession of that acre. We sub-

mit that it cannot reasonably be disputed that one who

prepares a tract of tide land so that he can draw his nets
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and seines thereon from the upland to deep water and

from deep water back to the upland, is no less in posses-

sion than is the man who plants the acre of upland with

corn or the acre of tide land with oysters.

In the case at bar, this court has found that the Dis-

trict Court found and the evidence showed that complain-

ants were in the use and possession of the land and had

held the same for years prior to being disturbed in their

possession by appellants.

The case of

Pacific Steam Whaling Company v. Alaska Pack-

ers' Association, 72 Pac. 161.

decided March 14, 1903, by the Supreme Court of Califor-

nia, is plainly distinguishable from the case now before

the court. In that case the court says

:

"In its very nature the exercise of the right of fishing

in the public waters of the ocean is not and cannot be ex-

clusive. Its exercise, no matter by whom or for what
length of time, is only the exercise of a public right. There

can be no possession for the purpose of fishery of an area

of land covered by the waters of the ocean that is at all

analogous to actual possession of a tract of upland which
might give the possessor a right of action against a mere
trespasser. One who exercises this public right of fishery

in the sea does not by that act make himself a trespasser."

By reference to the decision as reported in Pacific Re-

porter, Vol. 72, p. 161, the court will fail to find any refer-

ence to the act of Congress of 1884. The act of 18S4 did

not give to persons who should thereafter use, occupy or

claim any lands in Alaska, the right to be undisturbed in

the possession of the lands so used, occupied or claimed.

Such protection was limited to Indians or other persons

then in Alaska. By reference to (lie decision of the Su-

preme Court of California the court will see that instruc-
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tion No. 51, requested by the Alaska Packers' Association,

which the Supreme Court of California held was properly

refused, only claimed that the Alaska Packers' Associa-

tion and its grantors had been in the exclusive possession

of the fishing grounds for more than five years prior to the

year 1897. Nothing appears in the opinion to show that

the Alaska Packers' Association claimed the exclusive pos-

session of the tide lands under a person who was in pos-

session at the time of the passage of the act of 1884.

Neither is there anything in the opinion to show that the

tide lands had been specially prepared by the Alaska Pack-

ers' Association so as to put them in a condition to be

fished. The opinion of the Supreme Court of California

is based entirely upon the decisions of the Supreme Court

of the United States in the cases of

Rchively v. Bolby, 152 U. S. 1.

Hardin v. Jordan, 140 U. S. 371.

Mann v. Tacoma Land Co., 153 U. S. 273.

Those cases simply hold that Congress has never by

general laws undertaken to dispose of tide lands in a ter-

ritory. There is nothing in any of those cases in any man-

ner whatsoever in conflict with the decision of this court

in the case at bar.

We submit, therefore,

1st. That there is no reason for any modification of

the opinion filed by this court in the case at bar, that it

Avas the intention of Congress by the act of 1881 to protect

Indians or other persons then in Alaska from being dis-

turbed in the possession of any lands in their use or occu-

pation or to which they then laid claim, and that the words

"any lands" in the act must be construed without refer-

ence to the construction placed upon acts providing for

the disposition of the public domain.
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2nd. That the decree appealed from should be af-

firmed, because the District Court found and this court

holds that the evidence shows that appellees at the time of

the disturbance of their rights by the defendants, and for

many years prior thereto, were in possession of the premi-

ses, ami because, as was well said by the Supreme Court of

Washington, in the case of West Coast Improvement Com-

pany v. Winsor, supra:

"Courts are not obliged to sit idly by and allow the

unrestrained cupidity and passions of trespassers, in

which might will be the all-powerful factor to have full

play. The courts by retaining matters in statu quo will

in no manner interfere with the rightful jurisdiction on
the part of the proper authorities as to the possession and
ownership of the tide lands of the state."

Respectfully submitted,

PILES, DOXWOETH & HOWE,
WINN & SHACKLEFORD.

Counsel for Appellees




